
The Last SFAS:  
An Introduction to  
the Codification
On June 3, 2009, the Financial Accounting 
Standards Board (“FASB”), approved the issuance 
of SFAS No. 168, formalizing the switch from the 
decades-old quagmire of SFASs, FINs, APBs, 
FSPs, and the like, to a single codified set of 
standards, arranged by Topic. The Accounting 
Standards Codification (the “Codification” or 
“ASC”) is the single source of authoritative  
non-SEC accounting standards under U.S.  
generally accepted accounting principles 
(“GAAP”), with any other guidance being non-
authoritative starting July 1, 2009.

For those who can quote the standards by 
pronouncement, paragraph and line, learning and 
getting comfortable with the Codification will be 
a process that takes some time. For those not 
as conversant, it may actually be easier to do re-
search. The stated goal of the FASB was to unify 
all standards in a “more efficient, user-friendly” 
way. Arranged by Topics such as Presentation, 
Assets, and Liabilities, and Sub-Topics like 
Cash and Cash Equivalents, Receivables and 
Investments (all under Assets), as well as Broad 
Transactions like Business Combinations and 
Financial Instruments, and special industry Topics 
such as Financial Services and Real Estate, all 
authoritative literature, along with rules and 
interpretive releases of the SEC deemed to be 
applicable for public companies, can now be 
researched by looking in one place, similar to the 
FASB’s Current Text, but expanded to include all 
authoritative guidance.

The effect of the change is far-reaching in some  
aspects and nearly invisible in others. Another 
of the FASB’s goals when embarking on this 
project several years ago was to not inadver-
tently change GAAP. In addition to the numerous 
personnel compiling the information, the Codifi-
cation has been available for the last year and a 
half for “verification,” whereby users could take 
it for a test run, do their own research, and notify 
FASB if any discrepancies or unintended conse-
quences occurred. By the time of its approval in 
June, the FASB was satisfied that it had met its 
goal of re-presenting, and not changing, GAAP.

For companies and organizations providing 
research tools, the switch to the codification has 
likely been a massive effort. All references (and in 
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many cases, links) to a particular pronouncement 
have had to be changed to a reference and link to 
a particular Topic, Sup-Topic, Section and Paragraph 
under the Codification. To complicate matters, 
many pronouncements have been spread over 
more than one Topic or Sub-Topic, so such refer-
ences and links were made more complicated by 
having to find the specific paragraph referenced.

The FASB, anticipating such issues, created  
a cross-reference tool which will provide the 
unique reference code in the Codification for  
a given pronouncement, by paragraph number. 
Pulling up the references for such favorites as 
SFAS No. 133 on Derivatives or SFAS 123(R) 
on Share-Based Payments will help remind the 
user why these standards are so complicated.

As noted above, the Codification didn’t change 
GAAP, so will it have an immediate impact  
on financial statements? The answer to that is, 
maybe. If financial statements contain numerous 
references to pronouncements (“The Company 
accounts for its income taxes in accordance with 
Statement of Financial Accounting Standards  
No. 109…”), then such references will need  
to be modified (“The Company accounts  
for its income taxes in accordance with ASC 
740-010-XX-XX…”). Except for changes related 
to new pronouncements, accounting changes or 
instances when choices are available, companies 
may want to consider removing such references. 
In many instances, the references may have 
been inserted in response to comments from 
the SEC, so companies may decide to update 
the references rather than remove them.

So, what is in the Codification, and how will it 
be updated? The answer to the first question is 
somewhat straight-forward: all of the outstanding 
GAAP that was in effect as of July 1, 2009. If a 
SFAS, FIN, EITF, APB, FSP, FTB, DIG, SOP, PB, 
AAG or some other acronym was effective, it is 
included. Guidance which was superseded  
(such as SFAS No. 123, or SFAS No. 141) is still  
available for reference, but is not included in the 
Codification. Also, select portions of pronounce-
ments which have been superseded but may still 
be being used (those which were grandfathered) 

are not included, such as the accounting for 
certain stock options under APB No. 25.

In addition, relevant portions of SEC rules and 
interpretive releases are included for the conve-
nience of public companies researching account-
ing topics. Items included represent a portion of 
SEC rules and interpretive releases, including S-X 
requirements, Accounting Series Releases (ASR 
268 anyone?), Staff Accounting Bulletins and 
EITF Topic D and SEC Staff Observer comments, 
but their inclusion should not be considered 
comprehensive or authoritative as the informa-
tion is provided solely for convenience by the 
FASB. The SEC has not objected to the FASB’s 
inclusion of this material, but reserves its right to 
determine GAAP for public companies. 

Going forward, there will not be separate EITF,  
FSP, or SFAS pronouncements issued. Updates to 
the authoritative guidance in the Codification, no  
matter the body issuing the update, will be through 
Accounting Standards Updates. Each Update will 
be serially numbered referencing the year and its 
sequence (2009-136, 2009-137, etc.). The Update 
itself will not be an authoritative pronouncement, 
but will contain the basis for conclusions and the 
update instructions to the Codification.

As mentioned above, the Codification went 
through a “verification” period, but the FASB 
still welcomes feedback on any issues noted by 
users. The Codification is effective for interim 
and annual financial statements for periods 
ending after September 15, 2009. A basic 
version of the Codification is available for free 
on the FASB’s website (asc.fasb.org), with a 
“professional” version available for subscription 
that includes tools designed to aid research and 
identify the “original” accounting pronouncements. 
A four-volume printed version is planned with a 
tentative August release date.

The SFAS is dead, long live the ASC, at least 
until IFRS… 

(Eisner will host a discussion of the  
Codification on September 15—click here  
for more information.)
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A Look Ahead:
The New Normal 
The economic downturn has challenged every 
company’s prospects for growth, profitability and 
even its very existence. Now, as we begin to see 
early signs of a recovery, opportunities should start 
to flow again for a healthy and proactive company 
to gain market share and competitive advantage if 
they are willing to take appropriate actions. 

Our editor sat down with Peter Fuchs to get his 
insight on some of the long and short-term eco-
nomic factors, as well as suggestions and practical 
tips on how to create a competitive advantage 
in this environment and marketplace. Peter is a 
former managing partner of Accenture and former 
chairman of TheBrain Technologies Corporation. 
He is also an independent consultant focusing 
on helping companies formulate and implement 
business strategies and is currently advising Eisner 
on the firm’s long-range strategic plan.

Q: There are a number of unprecedented events 
that have happened during the past 12 months. 
The near collapse of the entire U.S. financial sys-
tem and many of its largest financial institutions, 
the collapse of the residential housing market, the 
freeze-up of liquidity and credit, the mega-sized 
government bail-outs and stimulus programs, and 
then the election of a new Administration and 
Congress in Washington. These events not only 
impacted the U.S. economy but had repercus-
sions on a worldwide scale not seen since the 
Great Depression of the 1930s demonstrating 
how truly interconnected the world economy 
really is. As the dust begins to settle, what can 
companies expect to see in the market place?

A: When we exit this recession, there is one 
certainty, what is going to happen will not just 
simply be business as usual. While the financial 
markets are likely to eventually recover (and it is 
anyone’s guess as to how long that will take and 
to what degree), companies will find themselves 
in an environment that in many ways they’ve 
never experienced before. Rather than thinking 
about returning to “normal times” it may be 

more helpful to think in terms of a “new normal” 
which will be quite different from the past. Some 
of the key characteristics of the new normal 
will be more cautious and spending-conscious 
consumers; companies with less access to debt 
capital which, in turn, will be rationed much more 
carefully; more industry consolidation where 
companies with weaker balance sheets and brand 
franchises will be acquired or cease to exist as in-
dependent entities; and a more rigorous regulatory 
environment. In addition, effective tax planning will 
be critical as taxes on corporations and individuals 
are likely to increase to pay for the massive  
stimulus programs. We all have to change some 
of our ways of doing business, depending on the 
changes in the markets. We will need to learn 
how to operate with a less-leveraged capital 
structure, a budget-conscience consumer group, 
and a consolidated industry with fewer players.

Q: What are some of the critical implications and 
how can companies adapt to these changes?

A: The new operating environment will definitely 
require a different mind-set for CEOs and CFOs. 
One immediate implication is a significant (and 
perhaps permanent) drop in liquidity and financial 
resources. Companies forced to operate with 
limited working capital will have to be more 
prudent and selective with their spending. Now 
would be a great time for companies to perform 
a comprehensive review of all the drivers of costs 
in their operations. The objectives should not be 
limited to cost-cutting or headcount reduction, but  
more importantly to focus on how to achieve opti-
mal efficiencies and effectiveness in satisfying the 
needs of customers to enhance competitiveness.

Another implication will be a redistribution of 
talent. Fewer firms on Wall Street will be paying 
large compensation premiums to draw the  
top graduates. Students as well as experienced 
professionals will now be more willing and 
incentivized to explore a variety of professions and 
industries or geographic locations before settling 
down with their career employers. Companies, on 
the other hand, can definitely take advantage of 
the abundance of human resources to recruit new 
talent or train and retain their existing workforce.
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Q: What are other areas of opportunities where 
companies need to invest for the future?

A: The companies that assume a position of 
leadership will do so through their ability to 
innovate and make effective use of emerging 
information and communication technologies.  
Innovative approaches such as targeted  
messaging to customers, more responsive  
and personalized customer service systems, 
and universal information access from a  
wide variety of communication devices, will 
separate the winners from the rest of the pack.

Creating an environment that encourages  
innovation and fosters employee engagement 
has long been an important attribute of  
successful companies. In a period where 
customers have limited financial resources and 
are therefore more careful when selecting  
suppliers this attribute becomes even more 
critical. In addition, innovative and efficient 
companies will find it easier to hire and retain 
the most talented people since these are the 
kinds of companies where they want to work.

Q: We mentioned earlier that the U.S. 
economy is profoundly interconnected with the  
world economy. What is your perspective on  
companies that have significant operations 
outside of U.S. or companies that rely on global 
transactions or goods?

A: Most experts predict that the U.S. will 
recover from this recession sooner than our 
counterparts in Europe, Asia and the emerging 
nations, although there are some indications 
that the economic rebound has been particularly 
strong in countries like UK and China. Our 
government, having learned the lessons of 
the Great Depression and quickly grasping the 
ramifications of the Lehman failure, has been 
actively involved in all aspects of revamping 
the economy. Partly as a result, the dollar is 
still considered to be a solid investment in the 
global market although our debt levels held by 
other nations is at an all time and worrisome 
high. As each nation is going through its own 
transformation, there will be more fiscal and 

political changes across the globe to promote 
and encourage commerce and trade. Companies 
that operate in multiple nations should take 
this opportunity to evaluate their sourcing 
options, geopolitical stability and risk as well as 
available human resources in each location. The 
big question is how long it will take consumer 
demand in developed countries to rebound so 
that the export markets for developing countries 
will regain their growth. If the rebound is slow, 
we will probably see a correspondingly slow 
worldwide recovery. 

Q: Last but not the least, how will businesses 
be impacted by the policies and agendas of the 
Obama administration?

A: In order to get the economy back on its feet, 
the U.S. government has significantly increased 
its level of spending and related borrowing. 
Health Care reform, in whatever form it finally 
takes, will add to the debt burden. Ultimately, 
much if not all of this borrowing will need  
to be paid back, and we are likely to pay for it  
in three ways: higher taxes for both individuals 
and corporations, cuts in non-essential  
government programs (and who is to say  
what is non-essential?), and some amount of 
inflation which uses cheaper dollars in  
the future. In this environment, tax planning  
and understanding of the tax implications  
of business strategies will once again become 
critical components of these strategies. 

New Eisner Market Research...Share Your View!

Do you currently serve on a Board of Directors?   

We would like you to participate in our new  

Eisner survey on risk management plus 

leveraging investment opportunities in the 

current economic environment. There are only 

a few questions, and your individual input will  

be kept confidential. The survey report will be 

made available to those who participate.

Click HERE to get started! Thank you.

( You can also copy this link into your browser:  
https://www.surveymonkey.com/s.aspx?sm=LDAG8hoF0I
lmhBs1M0X7yQ_3d_3d )
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From the Bar…
Public Company  
Website Disclosures
Neil M. Kaufman  
Steve N. Spanolios 
Davidoff Malito & Hutcher LLP

Effective August 7, 2008, the SEC issued  
an interpretive release with respect  
to Regulation FD as it applies to a public 
company’s delivery of certain documents 
and disclosure to investors through company 
websites and the Internet. The guidance is 
intended to allow company websites to serve 
as a method of disclosure to keep investors 
and the market updated.

In 2000, the SEC adopted Regulation FD and  
provided guidance in connection with certain 
types of voluntary disclosure, including that 
Regulation FD allow public companies to make 
certain disclosures to investors through the 
Internet and specifically through their websites. 
The SEC believes that a company’s disclosures 
should be more readily available to investors in a 
variety of locations and formats to facilitate inves-
tor access to that information. The SEC guidance 
indicates that Regulation FD allows public 
companies to use their websites in order to:

•	Deliver documents as required by federal 
law; for example, the delivery of a prospec-
tus or proxy materials to shareholders.

•	Disclose information as required by  
the Securities Exchange Act of 1934  
(the “Exchange Act”).

Since the adoption of Regulation FD, several 
issues have arisen that can influence or inhibit 
companies that may want to use their web-
sites as a method of providing disclosures. 
Companies’ concerns have included that by 
disclosing information through a medium 
outside of EDGAR they might be violating the 
Exchange Act. The following issues are the 
focus of the SEC release:

•	information that is considered public 
pursuant to Regulation FD;

•	company liability for information on 
company websites;

•	controls and procedures with respect to 
the information posted; and

•	format of the presentation on the website.

The SEC has advised that a public company’s 
website can be used as: (i) a supplement to 
EDGAR; (ii) an alternative to EDGAR for certain 
purposes; or (iii) a stand-alone method of disclo-
sure (currently only for foreign private issuers). 
A company has certain requirements when 
using its website for each respective purpose.

Requirements for a website  
to supplement EDGAR:

To use its website as a supplement to EDGAR, 
a company must:

•	disclose in its annual report on  
Form 10-K, the website address and 
whether the company’s Exchange Act 
reports are available on the website;

•	post on its website all beneficial  
ownership reports filed by officers,  
directors and principal security  
holders under Section 16(a);

•	post on its website any notice or intent  
to delist or deregister its securities; and

•	maintain interactive data files on  
the website pursuant to the new IDEA 
electronic filing system.

Requirements for a website as an  
alternative to EDGAR for certain purposes:

To use its website as an alternative to EDGAR, 
a company may:

•	disclose non-GAAP financial measures 
and the related Regulation G disclosures;

•	post disclosure of static pool data on its 
website rather than filing it on EDGAR. 
(Static pool data is searchable and down-
loadable data regarding non amortizing 
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asset pools of asset backed issuers. The 
required information includes cumulative 
losses, prepayments and any material 
delinquencies with respect to the assets);

•	provide its audit, nominating or compensa-
tion committee charters on its website as 
an alternative to providing them in its proxy 
or information statement;

•	post material amendments to its code of 
ethics, rather than filing a Form 8-K.

Requirements for website as a stand alone:

The SEC anticipates that, in the future, web-
sites can serve as a sole disclosure method 
for certain purposes. However, currently, only 
certain foreign private issuers are permitted 
to use their websites as the primary source of 
information about the company.

Compliance with Securities Laws:

In order for the website to satisfy the  
requirements of Regulation FD, as well as 
other securities statutes and regulations,  
the website must be “public.” The SEC  
outlined the following elements as evidence 
that the website is public:

(i) Recognized channel of distribution: 
the company must take proper steps  
to inform investors and the market that  
the company’s website is a source  
of information.

(ii) Broad dissemination:  
the company must properly post the 
information on the website and the  
information must be available in a timely  
and readily accessible manner.

(iii) Waiting period: 
the company must post the information  
for an adequate period of time to ensure 
that investors have been made aware  
of the disclosure.

In order to satisfy the above elements,  
the SEC will look to certain factors, including 
but not limited to:

•	the company must direct investors and  
the market to the website by disclosing 
the website address and the availability  
of the information on the company’s  
website, on all press releases and all 
Exchange Act Reports;

•	the website is designed to easily lead  
to investors and the market to the  
information being disclosed;

•	the information is prominently disclosed;

•	the information is presented in  
a format that is readily accessible to  
the general public;

•	the company must keep the website 
current and accurate; and

•	the size of the company and its market 
following; for example, the website of a 
company with a large market capitalization 
that is well followed by the market and the 
media will more than likely be considered 
public, while smaller companies without 
a market following will be required to take 
affirmative steps to ensure that investors 
are aware that information is posted on  
the website, including but not limited to:  
(i) the use of “push” technology, such as 
Really Simple Syndication (RSS) feeds that  
can provide investors current and easy 
access to the disclosures; (ii) maintaining 
the website and ensuring the information  
is kept current and accurate; or (iii) the 
use of other methods to disseminate  
the information.

Liability for Website Disclosures  
and Hyperlinks:

The normal anti-fraud rules apply for any 
disclosures made on a company’s website. 
The information cannot contain any material 
misstatements or omissions that could mislead 
investors. The SEC clarified that previously 
posted materials do not constitute reissuing or 
republication for the purposes of the anti-fraud 
provisions. Therefore, the company has no 
obligation to update those filings or disclosures.

Additionally, the SEC clarified its stance on 
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third party hyperlinks. The central factor in 
assessing liability will be: “Does the hyperlink, 
as presented, create a reasonable inference 
that the company has endorsed it?” While the 
SEC addressed antifraud liability within the 
context of hyperlinks, this guidance does not 
change the SEC’s position on hyperlinks and 
liability for offer and sales of securities under 
the Securities Act of 1933.

From the Bar… is designed to present our readers with 

the views of counsel from outside Eisner LLP. Please visit 

www.dmlegal.com for more information on the firm of 

Davidoff Malito & Hutcher LLP.

Standards Update
FASB’s Accounting Standards Codification 
(FAS 168)

On June 30, the FASB issued FASB Statement 
No. 168, The FASB Accounting Standards 
Codification and the Hierarchy of Generally  
Accepted Accounting Principles – a replacement 
of FASB Statement No. 162 and Accounting 
Standards Update 2009-01. The Codification 
supersedes all existing non-SEC accounting 
and reporting standards for both public and 
private entities, and, as the single source of 
authoritative non-governmental U.S. GAAP, all of 
its content will carry the same level of authority.  
FAS 168 and ASU 2009-01 are effective for 
financial statements issued for interim and  
annual periods ending after September 15, 2009.  
See The Last SFAS: An Introduction to the 
Codification for more information on Codification.

New FASB Statement on Subsequent Events 
(FAS 165)

The new subsequent events standard is effec-
tive in the second quarter for calendar year-
end companies (interim and annual periods 
ending after June 15, 2009). FAS 165 carries 
forward the subsequent events guidance 
originally set forth in AU Section 560, with 
certain modifications that are not expected to 

The SEC has proposed new measures that are 

intended to better inform and empower investors 

to improve corporate governance and help restore 

investor confidence. The proposal includes requir-

ing public companies receiving money from the 

Troubled Asset Relief Program (TARP) to provide 

a shareholder vote on executive pay in their proxy 

solicitations. In addition, there is a proposal for bet-

ter disclosure of executive compensation at public 

companies in their proxy statements. Finally, a rule 

change was approved that will prohibit brokers 

from voting proxies in corporate elections without 

instructions from their customers.

Join Us! FASB Accounting Standards Codification

On July 1, the FASB Codification became the official single source of authoritative non-
governmental U.S. GAAP. Don’t miss this important Eisner event, where you’ll find out about:

Codification Structure • Navigating the Codification • The Research Process Using Codification

Presented by Michael McMurtry, Partner, Eisner LLP

Tuesday, September 15, 2009
Eisner LLP
750 Third Avenue  New York, NY  10017

Breakfast: 8:30am–9am
Presentation: 9am–10am

1 CPE Credit    RSVP to Meredith Stampler  212.891.6986  mstampler@eisnerllp.com
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result in a change in current practice. A new 
disclosure requirement is added in FAS 165 for 
companies to disclose the date through which 
subsequent events have been evaluated.  
See Subsequent Events: Not Just for 
Auditors Anymore for additional information 
on subsequent events.

Business Combination for Not-for-Profit 
Organizations (FAS 164)

The FASB issued FASB Statement 164, Not-for-
Profit Entities: Mergers and Acquisitions, which 
represent the not-for-profit entities’ analogue 
of FAS 141(R), Business Combinations. FAS 
164 fundamentally changes the accounting for 
mergers and acquisitions entered into by not-
for-profit organizations and aligns recognition and 
measurements to the guidance in FAS 141(R),  
with some exceptions. Under FAS 164,  
more combinations will be accounted for under 
the purchase method, and the acquired organi-
zation’s assets and liabilities will be revalued to 
their fair values. The standard is effective  
for mergers occurring on or after December 15,  
2009, and for acquisitions occurring in fiscal 
years beginning on or after December 15, 2009. 

Accounting for Transfers of Financial Assets 
(FAS 166)

FASB Statement No. 166, Accounting for 
Transfers of Financial Assets, amends the 
accounting model governing transfers of 
financial assets previously contained in FAS 
140, Accounting for Transfers and Servicing 
of Financial Assets and Extinguishments of 
Liabilities. FAS 166 eliminates the concept of 
a qualifying special-purpose entity (“QSPE”) 
and establishes new derecognition criteria for 
transfers of many types of financial assets. 
FAS 166 will be applied prospectively to new 
transfers occurring in fiscal years beginning 
after November 15, 2009. 

Consolidation of Variable Interest Entities  
(FAS 167)

FASB Statement No. 167, Amendments to 
FASB Interpretation No. 46(R), significantly 
changes the consolidation rules as they relate 

to variable interest entities (“VIEs”). It will also 
have broad applicability across all industries for 
companies, including those that are involved in 
joint ventures and collaboration arrangements. 
The new guidance requires an enterprise  
to qualitatively assess the determination of  
the primary beneficiary of a VIE when the 
enterprise has both of (1) the power to direct 
the activities of a VIE that most significantly 
impact the entity’s economic performance;  
and (2) the obligation to absorb losses of the 
entity that could potentially be significant to 
the VIE or the right to receive benefits from  
the entity that could potentially be significant 
to the VIE. The standard will be adopted 
through a cumulative-effect adjustment, and  
all existing arrangements will need to be  
evaluated under the new guidance. FAS 167 
will be effective January 1, 2010 for calendar year 
end companies (annual periods beginning after 
November 15, 2009, and interim periods within 
those years). Earlier application is prohibited.

On the Horizon

Fair Value Measures

The FASB issued a proposed staff position, 
FSP FAS 157-f, with additional guidance on 
how to measure the fair value of liabilities. 
This proposed FSP aims to clarify a number 
of issues when measuring the fair value of 
a liability, including the use of unobservable 
inputs, the use of price of the liability when 
traded as an asset, and the existence of 
contractual restriction in estimating fair value. 
If approved, the FSP will be effective for the 
first reporting period after its final approval. 

The FASB also issued an exposure draft,  
FSP FAS 157-g, on how to determine the fair 
value measurements for certain alternative 
investments (hedge funds, real estate funds, 
venture capital funds, etc.). The proposal allows 
companies to use net asst value (NAV) without 
adjustment if NAV has been determined in ac-
cordance with the AICPA’s Audit and Accounting 
Guide: Investment Companies. This guidance is 
expected to be finalized in September.

8



Revenue Recognition

The EITF has released two proposals  
for new guidance for arrangements with  
multiple deliverables:

Issue No. 08-1, Revenue Arrangements with 
Multiple Deliverables, modifies the fair value 
requirements of EITF 00-21 by providing best 
estimate of selling price as an alternative to 
vendor-specific objective evidence and verifiable 
objective evidence for determining the fair value 
of a deliverable. As a result of the ability of the 
vendor to use their best estimate of selling 
price, the residual method currently practiced 
under EITF 00-21 is no longer applicable. 
	
Issue No. 09-3, Application of AICPA Statement 
of Position 97-2 to Certain Arrangements that 
Include Software Elements, considers whether 
alternatives for determining fair value or selling 
price should also apply to arrangements that 
have deliverables that are within the scope of 
SOP 97-2. The EITF proposes to modify the 
scope of SOP 97-2, such that tangible products 
containing software components and non-
software components that function together to 
deliver the tangible product’s essential function-
ality would be excluded from its scope. 

The EITF is also deliberating an issue to codify 
the milestone method as an acceptable method 
of revenue recognition. These arrangements 
are common in the pharmaceutical and biotech 
industries. The issue is expected to be finalized 
in September.

Subsequent Events: 
Not Just for  
Auditors Anymore
For years, auditors and their audit clients have 
discussed events that happen in the period 
between the date of the financial statements 
and the date of the auditors’ report to decide 
what should and should not be disclosed. The 
standards guiding this discussion were gener-
ally not in accounting standards, but in auditing 
standards. Over time, an occasional accounting 
pronouncement encroached on this territory, 
such as short-term obligations expected to be 
refinanced and loss contingencies, but it had, 
until now, remained mostly an audit issue.

With the issuance of SFAS No. 165 (ASC 855-10), 
Subsequent Events, there are now specific gen-
eral accounting and disclosure requirements for 
subsequent events in the accounting literature. 
This new standard does not change the previous 
principles followed by referring to the auditing 
standards, and therefore is unlikely to lead to  
additional items required to be accounted  
for and/or disclosed, but it is still an important 
conceptual change. By making subsequent event 
guidance part of the accounting literature, the 
FASB has emphasized that the responsibility for 
discovery and disclosure of subsequent events 
rests with the entity and its management. 
SFAS No. 165 is effective for interim and annual 
periods ending after June 15, 2009.

Period

SFAS No. 165 defines a “subsequent event” 
as one occurring between the balance sheet 
date and the date the financial statements are 
“issued,” or for non-public entities without an 
expectation of widely distributing the financial 
statements to shareholders or other users, 
between the balance sheet date and the date 
the financial statement are “available to be 
issued.” In making this distinction, the FASB 
recognized that for smaller private entities, 
where financial statements are not due to be 

The FASB has added a project to its agenda aimed 

at disclosure. The goal will be to make financial 

disclosure more organized and less redundant. 

FASB Chairman Robert Hertz said in a statement, 

“While clear and robust disclosures are essential 

to informative and transparent financial reporting  

—a critical component in maintaining investor 

confidence in the markets—improving the  

way such disclosures are integrated can help 

decrease complexity.”

9



distributed to shareholders, lenders, vendors 
or other users by a certain date, the financial 
statements may be essentially completed, but 
then not be issued for a period of time. 

Recognition of subsequent events

Subsequent events that provide additional 
evidence about conditions that existed at the 
balance sheet date, including estimates,  
are required to be recorded in the financial  
statements and are considered “recognized sub-
sequent events.” These are what were referred to 
as Type I events by auditors. If a customer having 
financial difficulties goes out of business after 
the balance sheet date; that may be indicative of 
issues that existed at the balance sheet date and 
should have been considered in the evaluation of 
the receivable from that customer. Alternatively, 
if a customer suffers a catastrophic fire and goes 
out of business, but was otherwise a healthy 
business at the balance sheet date; that would be 
considered a nonrecognized subsequent event.

Disclosure of subsequent events

Subsequent events which provide evidence 
about conditions that did not exist at the 
balance sheet date, but arose afterwards 
are considered “nonrecognized subsequent 
events.” Nonrecognized subsequent events do 
not require that adjustments be made to the 
financial statements. Such events may need to 
be disclosed to keep the financial statements 
from being misleading, and if disclosed, must 
describe the nature of the event and an estimate  
of the financial effect (or a statement that the 
financial effect cannot be estimated.) In the 
case of the customer’s fire described above, no 
disclosure would be necessary unless the  
customer’s receivables or sales were considered 
material to the issuer’s financial statements.

New disclosure requirement

SFAS No. 165 introduces a new disclosure re-
quirement, to disclose in the financial statements 
the date through which subsequent events have 
been evaluated and whether that date is the 
date issued, or available to be issued. If reissuing 
financial statements, consideration must be 

given to events which may need to be disclosed 
to keep the financial statements from being 
misleading. The date through which subsequent 
events were evaluated must be disclosed for 
both the original issuance and the reissuance.

SFAS No. 165 can be found on the FASB’s 
website under Pre-Codification Standards.

A recent study has found that goodwill impairments 

in 2008 more than doubled from their 2007 levels. 

This study found that the hardest hit industries were 

banking, followed by materials, energy, media, and 

technology hardware and equipment. 

The SEC released SAB No. 112 which updates 

the codification of previous SABs by removing 

material no longer necessary due to private-sector 

developments in U.S. generally accepted account-

ing principles, and in particular the FASB’s issuance 

of Statement 141(R), Business Combinations, and 

Statement 160, Noncontrolling Interests in Consoli-

dated Financial Statements. The SAB also clarifies 

the basis of accounting for purchased assets and 

liabilities that should be used when a substan-

tially wholly-owned subsidiary presents separate 

financial statements. The statements in SABs are 

not rules or interpretations of the Commission, nor 

are they published as bearing the Commission’s 

official approval. They represent interpretations and 

practices followed by the Division of Corporation 

Finance and the Office of the Chief Accountant in 

administering the disclosure requirements of the 

federal securities laws.
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Reporting by  
Employee Stock  
Purchase, Savings  
and Similar Plans  
Invested in  
Employer’s Stock
An employee benefit plan which has registered 
investments in the employer’s securities 
with the SEC, interests in which constitute 
securities registered under the Securities Act 
of 1933, is required to file an annual report 
of employee stock purchase, savings and 
similar plans pursuant to Section 15(d) of the 
Securities Exchange Act of 1934, on Form 
11-K. The plan could be an existing plan in 
which employee or employer contributions 
are invested in the employer’s securities or 
a new plan which includes an option for the 
employee’s contribution to be invested in the 
employer’s securities. 

Due Date – SEC Format/ERISA Format

Form 11-K is required to be filed by the plan 
within 90 days after the end of the plan’s 
fiscal year. However, if the plan sponsor 
files an annual report on Form 10-K, the plan 
may include in the sponsor’s Form 10-K the 
financial statements required by Form 11-K 
and a separate annual report need not be 
filed. If the plan elects the option to file its 
financial statements in the sponsor’s Form 
10-K, the plan’s financial statements must 
be filed within 120 days after the end of the 
fiscal year of the plan, either as a part of, or as 
an amendment to, the sponsor’s Form 10-K. 
The following financial statements should 
be prepared in accordance with Article 6A of 
Regulation S-X applicable for such filings:

(i) An audited statement of financial condi-
tion as of the end of the latest two fiscal 
years of the plan

(ii) An audited statement of income and 

changes in plan equity for each of the 
latest three fiscal years of the plan

Additionally, Rule 6A-05 of Regulation S-X 
prescribes certain audited schedules to be filed.

Alternatively, if the plan is subject to Em-
ployee Retirement Income Security Act of 
1974 (ERISA), the due date for filing Form 11-K 
is within 180 days after the end of the plan’s 
fiscal year. The plan may file financial state-
ments and schedules in accordance with the 
financial reporting requirements of ERISA in 
lieu of Article 6A of Regulation S-X. A limited 
scope audit option is not available for filing 
on Form 11-K, even under ERISA format. The 
following financial statements are required:

(i)	An audited statement of net assets avail-
able for plan benefits as of the end of the 
latest two fiscal years of the plan

(ii)	An audited statement of changes in net 
assets available for plan benefits for the 
latest fiscal year of the plan 

In each of the cases above, an extension of 
15 calendar days can be obtained by filing a 
notice of late filing on Form 12b-25. The notice 
should be filed no later than one business day 
after the due date. If the due date falls on a 
weekend or holiday, the due date is the first 
business day following such date. A failure to 
file such request can be expected to have dire 
consequences.

Dual Auditing Standards

The Form 11-K requires financial statements to 
be audited by a registered public accounting 
firm in accordance with the standards of the 
PCAOB. Prior year financial statements should 
also be audited under PCAOB standards. 
Therefore, first-time filers of Form 11-K, will 
have to upgrade “unaudited,” “limited-scope” 
or “modified cash basis” financial statements 
for the preceding year which were acceptable 
under Department of Labor (“DOL”) rules.
Additionally, IRS Form 5500 is required to be 
filed with the DOL and should be accompanied 
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by audited financial statements. However, 
under DOL rules, such financial statements 
should be audited in accordance with auditing 
standards generally accepted in the United 
States of America (“GAAS”). Therefore, an 
auditor will have to issue two separate reports 
since the SEC will not accept financial state-
ments audited under GAAS or a report referring 
to both the auditing standards. 

Consent

A written consent of the auditor is required 
with respect to the annual financial statements 
which are incorporated by reference in a 
registration statement on Form S-8 under the 
Securities Act of 1933. The consent is filed as 
an exhibit to the annual report.

Change of Auditors

Under the SEC rules, an issuer is required to 
file on Form 8-K for a change in auditors.  
However, per a discussion between the 
AICPA SEC Regulations Committee and the 
SEC staff, a plan is not required to file a Form 
8-K for a change in plan auditors. The commit-
tee observed that an independent registered 
public accounting firm is required to report the 
termination of the auditor-client relationship 
to the SEC as well as to the former client, 
under PCAOB Standards. In the SEC filing, 
the predecessor auditor will presumably be 
requested to reissue their audit report for the 
preceding year and consent, if necessary.

Insider Trades During Blackout Periods

Section 306 of the Sarbanes-Oxley Act prohibits 
the directors and executive officers of an issuer 
from, directly or indirectly, purchasing or selling 
any equity security during a pension plan 
blackout period that prevents plan participants 
or beneficiaries from engaging in equity securi-
ties transactions. Such prohibition also relates 
to equity securities acquired in connection with 
the director or executive officer’s employment. 
Pension plan blackout periods occur for a variety 
of legal and administrative purposes. Their  
occurrence and timing are often, but not always, 
within the control of the plan administrator. The 

most common reasons for blackout periods are 
changes in investment alternatives, a change in 
plan trustees or record-keepers, and corporate 
mergers or spin-offs.

As a result of the enactment of the Sarbanes-
Oxley Act, ERISA was amended and provides 
that written notice be provided to affected 
participants and beneficiaries of individual  
account plans of any blackout period during 
which their right to direct or diversify  
investments, obtain a loan or obtain distributions 
under the plan may be temporarily suspended. 
The rules provide guidance to plan sponsors, 
administrators, participants and beneficiaries 
regarding notices of blackout periods in 
individual account pension plans.

The SEC has formed the Investor Advisory  

Committee (the “IAC”). The IAC will give investors 

a greater voice in the Commission’s work. SEC 

Commissioner Luis A. Aguilar will serve as the 

Commission’s primary sponsor of the Committee. 

“Through this well-respected and diverse group,  

we are reaching out to investors in a new and 

significant way,” said Chairman Schapiro. “I look 

forward to hearing their views on new products, 

trading strategies, fee structures, and the  

effectiveness of disclosure, among other issues.” 

Commissioner Aguilar added, “Investors need a 

greater voice at the Commission. The Commission’s 

traditional role as the investor’s advocate, as well as 

our deliberations, will be enhanced by the range  

of views the Advisory Committee will provide.”  

The scope of the IAC will be to advise the Com-

mission on matters of concern to investors in the 

securities markets; to provide the Commission 

with investors’ perspectives on current, non-

enforcement, regulatory issues; and to serve as a 

source of information and recommendations to the 

Commission regarding the Commission’s regulatory 

programs from the point of view of investors. 
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Green Book 2010 
Tax Analysis
On May 11, 2009, the Obama Administration 
released its “Green Book” outlining its fiscal 
budget for 2010. The following briefly surveys 
a selection of proposed changes we may  
see in 2010.

Make Research and Development (“R&D”)  
Tax Credit Permanent

Currently, the R&D tax credit is scheduled to 
expire on December 31, 2009. The Administra-
tion proposes to make this credit permanent to 
encourage technological developments which 
in turn foster economic growth. With the R&D 
credit permanent, companies can continue 
their research projects with confidence know-
ing the credit will be available.

Expand Net Operating Loss (“NOL”)  
Carryback

An NOL may be utilized to offset income from 
two preceding tax years and carried forward 
to offset income for 20 years. Under the 
American Reinvestment and Recovery Act 
of 2009 (“ARRA”), the carryback period was 
extended to five years for certain eligible small 
businesses that fall within certain parameters. 
The Administration has pledged to create an 
expanded NOL carryback period available to 
more types of taxpayers. 

Repeal of “Last In, First Out”  
Inventory Accounting

 A noteworthy proposal is the repeal of the 
“last-in, first-out” (“LIFO”) and “lower of cost 
or market” (“LCM”) methods of accounting for 
inventory.  The proposed repeal seeks to elimi-
nate a tax deferral opportunity for taxpayers 
possessing inventories with costs that increase 
over time. The Green Book further states that 
the repeal would simplify the Internal Revenue 
Code and eliminate the frequent controversy 
the method generates between taxpayers and 
the Internal Revenue Service. Implementation 

of the proposal would require taxpayers that 
currently use the LIFO method to write up their 
beginning LIFO inventory to its FIFO value in 
the first taxable year beginning after December 
31, 2011. The resulting one-time increase in 
gross income would be taken into account 
ratably over the first taxable year and the seven 
successive taxable years. [Editors’ note: The 
repeal of LIFO for tax purposes, which if used 
also requires LIFO to be used for book pur-
poses, would substantially eliminate one of the 
primary obstacles to a conversion to Interna-
tional Financial Reporting Standards (IFRS)]. 

Reform Business Entity Rules  
for Foreign Entities

Currently, an eligible business entity with a 
single owner may elect to be a corporation 
or a disregarded entity for tax purposes. The 
election of a foreign eligible entity to be disre-
garded may lead to tax reduction in the United 
States. Under the proposal, a foreign eligible 
entity may be treated as a disregarded entity 
only if the single owner of the foreign eligible 
entity is created or organized in or under the 
law of the same foreign country in or under the 
law of which the foreign eligible entity is cre-
ated or organized. The proposal is not clear as 
to when a U.S. corporation would be permitted 
to check-the-box on first-tier foreign entities. 

Defer Deduction of Expenses Allocable  
to Foreign Source Deferred Income

Currently, taxpayers may deduct ordinary 
and necessary expenses paid or incurred in 
the ordinary course of carrying on a trade or 
business. The expenses are allocated and 
apportioned from sources within and without 
the United States. A discrepancy stems from 
the fact that a U.S. person is allowed to deduct 
expenses properly allocable and apportioned 
to foreign-source income and may deduct such 
expenses even if the expenses exceed the 
U.S. person’s foreign gross income or when 
there is no foreign gross income. 

The proposal seeks to defer a deduction for 
expenses (other than R&D) of a U.S. person 
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Risk Factors

“We noted several instances where you 
fail to provide quantitative data that would 
enable investors to more quickly understand 
the significance and potential effects of 
conditions and events that are described  
in the risk factors section.”

“Please expand your disclosure regarding  
the success, or lack thereof, of your 
strategy to sustain or increase revenues by 
entering new markets for the usage  
of your software and services. Specifically, 
disclose significant steps taken towards the 
implementation of this strategy, whether 
those steps have met with success and any 
effects the success, or lack thereof, has had 
on your revenues.”

“Please expand your disclosure of the risks 
associated with operating a global business by 
including a discussion as to how and to what 
extent each of the risks listed has affected or 
may affect your non-U.S. operations.”

Controls and Procedures

“We noted the statement in your Form 10-K 
that your ‘disclosure controls and procedures, 
no matter how well designed and operated, 
can provide only reasonable, and not absolute, 
assurance that the objectives of such disclosure  
controls and procedures are met.’ In your 
response letter, please confirm, if true, that 
your disclosure controls and procedures are 
designed to provide reasonable assurance 
of achieving their objectives and that your 
CEO and CFO concluded that your disclosure 
controls and procedures were effective at that 
reasonable assurance level as of the end of 
the periods covered by the above-referenced 
reports. In addition, ensure that future reports 
clarify whether your controls and procedures 
are designed to provide such reasonable  
assurance and whether your CEO and CFO 
have concluded that the controls and procedures 
are effective at that reasonable assurance 
level. In the alternative, omit from future 
filings the reference to the level of assurance 
of your disclosure controls and procedures.” 

Quotes from the 
Commission
“Quotes from the Commission” intends to highlight some of the more frequently appearing quotes  

from recent SEC comment letters. For a complete listing of SEC comment letters and registrants’ responses,  

please visit the commission’s website at www.sec.gov.

The PCAOB adopted an amendment to Rule 4003(g), 

which gives the PCAOB the ability to postpone 

the first inspection of any foreign-registered public 

accounting firm for up to three years. The inspections 

are pursuant to the Sarbanes-Oxley Act of 2002 (the 

“Act”) and the Act permits the PCAOB to adjust the 

frequency requirements for inspections if it finds that 

a different inspection schedule is consistent with 

the purposes of the Act, the public interest and the 

protection of investors. The PCAOB has completed 

inspections of 140 non-U.S. firms so far.

SEC Chair Mary Schapiro said in a recent  

statement, “The SEC is actively considering  

a package of new proxy disclosure rules  

that will provide further sunshine on compensation 

decisions.” The proposals the SEC is considering 

which will require greater disclosure include 

how a company and its board manage risks, the 

company’s overall compensation approach and 

information on Director nominees, including  

their experience and qualifications to serve on  

the board or on particular board committees. 
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